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BAR BRIEFS
WE ARE ADVISED
Addressing the Ohio State Bar Association a short time ago,
Hon. William Gibbs McAdoo gave voice to the following:
"Had Congress never passed an enforcement act at all it would,
of course, not be in the power of the courts to correct this breach
of duty by mandamus. But since Congress has passed a valid and
constitutional enforcement act, thereby performing the affirmative
duty imposed by the i8.th amendment, any act by congress in breach
of this duty would be unconstitutional. While the courts would not
be in a position to correct this breach if Congress had never acted,
they are in a position to do so where Congress, having acted by
passing the Volstead Act, for instance, later undertakes to undo
that action by repealing it. For in such case, the courts do not have
to compel any affirmative action by Congress; all that they are re-
quired to do is to say whether or not the repealing statute is consti-
tutional, and valid, and I submit that they would be bound to say that
it was not. If Congress is under an affirmative constitutional duty
to pass a statute, and does so, and then violates its duty by repealing
that statute, or by substituting therefor an unconstitutional statute,
it is a breach of duty which the courts are bound to correct, as they
are bound to correct any other breach of constitutional duty where
they can acquire jurisdiction of the question; and they can acquire
jurisdiction in such case because all that they are required to do
is to declare a statute, namely the repealing statute, unconstitutional
and thus leave the former statute, the Volstead Act, in full force and
effect. In short, if the opponents of prohibition were successful in
having the Volstead Act repealed by the substitution of another act
permitting light wines and beers, they would have secured merely
an unconstitutional statute whose unconstitutionality would cause the
Volstead Act to remain in full force and effect. This doctrine was
declared as far back as i86o by the Supreme Court of Wisconsin, in
the case of Bull vs Conroe, 13 wis. 260."
Soon after Mr. McAdoo delivered himself of the foregoing, the
Law Association of Philadelphia also concerned itself with the Pro-
hibition Amendment, and gave voice to the following:
"There has been placed in the Constitution of the United States
(one of the two most venerated instruments of the nation, and a
document of first importance in the history of mankind), an amend-
ment, the Eighteenth, whose presence there has greatly impaired re-
spect and reverence for that foundational paper.
"The administration of federal government and law, likewise
formerly held in high respect, has been deteriorated and considerably
demoralized by the prohibition legislation and its administration.
"The courts, particularly the Federal Courts, are overburdened
and congested, and a huge amount of public time and money waste-
fully consumed, to no adequate useful result, in the effort at enforcing
a law unique in that it has never had the general approval of at least
a considerable body, perhaps a majority, of respectable American
citizenry. ,
"In the administration of this law, the extent to which the law
has occasioned grafting and debauching of the public service is a
matter of utmost concern.
SCHOOL MORTALITY
"Public officers prosecute men for violations of a law which
they themselves privately disregard.
"Forfeitures, savoring of the deodand forfeitures of the Middle
Ages, and wanton destruction of property seized, have become com-
mon occurrences.
"Fundamental rights of liberty and property are invaded, often
by tyrannical warrants of search and seizure and by proceeding with-
out the safeguard of jury trials.
"Settled rules of International Law have been sought to be
changed in the interest of the internal law of the United States, a
dangerous precedent; in addition, the United States has been placed
in the unfortunate position of appealing to foreign powers to help
it to enforce its own internal laws-namely, this particular law.
"The effect of this law and of the attempt by extreme measures
to enforce it, has been to produce a disregard of law generally. It
is no answer to urge more drastic measures, for that would bring the
law to an acme of brutality, whereas law should be a reasonable
thing; when reasonable, it receives the assent of all reasonable men
and needs but little effort to enforce.
"Because these things affect the administration of the law, we,
as all bodies concerned with law, should be concerned with them. We
particularly invite the attention of the local Bar Associations, State
Bar Associations, and the American Bar Association to this gravesubject. A copy of this resolution shall be sent to every State Bar
Association and to the American Bar Association and to the representa-
tives of Pennsylvania in the United States House of Representatives
and the Senate, to the end that the present abuses may be eliminated
and a better and more reasonable system, productive of temperance
and temperate administration of temperate laws may be devised."
SCHOOL MORTALITY
This is a study showing the pupils surviving each grade of ele-
mentary and the four years of High School education. The classes
of 1911 started its loo% enrollment with a total of 3,889.542, and
the class of 1913 started with 3,922,183 . The percentage surviving
for the two classes:
1911 1913
Second Grade ............................................................ 62.9% 63.6 %
Third Grade .......................................................... 59.5 61.5
Fourth Grade ............................................................ 58.8 61 3
Fifth Grade ---------------------------------------------------------- 52.0 53.3
Sixth Grade ---------------------------------------------------------- 45.9 46.4
Seventh Grade ------------------------------------------------------ 37.8 38.6
Eighth Grade ............................................................ 29 0 31 1
Freshman High School ............................................ 21.6 26.0
Sophomore High School ........................................ 14 3 18 9
Junior H igh School ................................................ 11.2 13.8
Senior H igh School ................................................. 8 8a I1 7b
(a) 343,638.
(b) 459,156.
